accepted any written proof that equipment defects were being
reported and that such a reporting or recording system need
not be formalized (Tr. 110).  He confirmed that when he
inquired of the respondent and asked for proof that defects
were being reported and recorded, nothing was shown to him in
writing (Tr. 117).  In this regard, Mr. Stovall admitted that
when the citation was issued on January 8, 1986, printed
check-list forms were available and stored in a cabinet in
the mine office but they were not being used.  Mr. Stovall
confirmed that he was not present when the inspector issued
the citation and did not discuss the matter with him.

Respondent1 s equipment supervisor Donald Joines also
admitted that while the check-off lists were available on
January 8, 1986, they were not being used.  He contended that
the inspector simply asked him if he had such a list, and
that he showed him the blank printed forms.  Even though
Mr. Joines claimed that he had his "calendar check-list"
available at the time of the inspection, he did not tell the
inspector about it and did now show it to him.  Mr. Joines at
first testified that he did not believe that the inspector
gave him an opportunity to explain about his calendar system
and insinuated that the inspector was pre-disposed to write
the citation, but later testified that there may have been
some miscommunication between him and the inspector and that
they had some "heated words" over the citation.  Mr. Joines
could not produce the purported calendar in question during
the hearing, and he confirmed that it was destroyed during
the time he was off the job recovering from heart surgery,
and Mr. Stovall also confirmed that this was the case.

The respondent has produced no evidence as to what may
have been recorded on the calendar, nor has it produced any
credible evidence or proof to establish that equipment opera-
tors were reporting equipment defects or that such reported
defects were being recorded so that they would be available
for inspection during the required 6-month period pursuant to
section 56.9001.  I note that neither party in this case saw
fit to call any of the equipment operators to testify in this
case.  I also find it amazing that the respondent would
destroy the purported calendar which could have provided proof
that equipment defects were being reported and recorded, and
that Mr. Joines did not even mention it or show it to the
inspector at the time the citation was issued.

As a condition precedent to establishing a violation of
section 56.9100, the petitioner must present some credible
evidence that the kinds of equipment defects required to be
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